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Abstract. The article is devoted to the experience of the Republic of Kazakhstan
in reforming the penal system by transferring it from the law enforcement to the civil
block. Taking into account the world experience, the transfer of the penal system to
a non-law enforcement structure, including one based on public-private partnership,
seemed to be the most promising direction of the planned reform to humanize the
domestic penal legislation. The main idea was that a Civil Agency, not associated with
the tasks of protecting public order and fighting crime, will be able to ensure the planned
implementation of the state policy on reforming the penal system. In 2002, correctional
facilities were fully transferred to the Ministry of Justice of the Republic of Kazakhstan.
But the events that took place further (a number of armed escapes with human victims)
actually showed that the Ministry of Justice of the Republic of Kazakhstan did not cope
with the task assigned to it, and the goal of reforming the penitentiary system was
not achieved. By decree of the President of the Republic of Kazakhstan (adopted on
26.07.2011) “On the penitentiary system”, the penal system was again transferred to
the Ministry of Internal Affairs of the Republic of Kazakhstan. Today, the penal system
in Kazakhstan actually operates autonomously in the system of the Ministry of Internal
Affairs, not subordinate to other services and departments. At the same time, according
to the author, the transfer of the penal system to a Civil Agency will make it possible
to increase the openness of this institution. In addition, this step will provide access to
the real situation of human rights in places of detention for the public and supervisory
authorities. However, domestic and foreign experience shows that the transfer of the
penal system to civil departments, its isolation as a separate body does not guarantee
its deep humanization and effective system reforms. Being inside the civil department,
it actually continues to work on previously established practices, limiting it with cosmetic
changes. Therefore, if the purpose of transferring the penal system or its divisions to
other bodies is to comply with international standards and reduce criticism of human
rights organizations, then this should not be done without a high-quality study. Based
on the research, the author comes to the conclusion that in order to implement reforms
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in the penal system of the Republic of Kazakhstan, it is necessary to: 1) to develop a
single comprehensive scientific and practical approach when reforming the penal system;
2) to conduct a qualitative study of the risks that may be associated with decisions
taken within the framework of the reform; 3) implementation of foreign and international
experience should be carried out only taking into account the specifics of national
legislation and the structure of the state’s law enforcement system.

Keywords: Republic of Kazakhstan, penal enforcement system, reformation of the
penitentiary system, humanization of the execution of sentences, penitentiary legislation.

AHHOTaums. B ctatbe ocBewaetcd onbIT Pecnybnukm KazaxctaH no pedopmumpo-
BaHWIO YroNoBHO-UCNONHUTENbHON cnctemsl (YWUC) nyTem nepenayun n3 npaBooxpaHu-
TenbHoOro 6rnoka B rpaxgaHckuii. C yyeTom MnpoBoro oneitTa nepegada YWMC B Henpa-
BOOXPAHUTENbBHYIO CTPYKTYPY, B TOM Y/NCI1€ OCHOBaHHYIO Ha rocygapCTBEHHO-4YaCTHOM
napTHepcTBe, Kazanacb Hanbonee NepcnekTUBHLIM HaNpaBfeHNeM 3anaHMpoOBaHHON
pedopmMbl MO rymaHu3aumm oTEHECTBEHHOTO YrONOBHO-UCMNONHUTENBHOIO 3aKoHoAa-
TenbcTBa. OCHOBHas naes 3akryanacb B TOM, YTO rpaxgaHCKOe BEAOMCTBO, He
CBSI3aHHOE C peLleHneM 3agad no oxpaHe obLecTBeHHOro nopsaka n 6opbbel ¢ npe-
CTYMHOCTLIO, CMOXET 06ecneynTb 3anaHMpPoOBaHHY peanu3aLlmio rocyaqapCTBEHHON
NOSINTUKN NO PEPOPMUPOBAHUIO CUCTEMbI UCNONHEHUS Haka3aHuin. B 2002 r. ucnpasu-
TenbHble YYpexAeHNs NONHOCTbIO Obinv nepegaxbl B MMHucTepcTBo tocTuuumn Pecny-
6nukn KazaxcTtaH. Ho npousoweawmne ganee cobbitvs (pag BOOpyKeHHbIX Noberos ¢
YenoBeYECKNMU XepTBaMM) pakTU4EeCKM nokasanu, YTo MuHucTepcTBo toctTuumm Pe-
cnybnuku KaszaxctaH ¢ BO3/10)KeHHOM Ha HEro 3agayen He CcnpaBumoch, a cama Lenb
pedoOpMUPOBaAHUSA NEHNUTEHLMAPHOM CUCTEMBI HE Bbina gocTurHyTa. Ykasom [pesu-
aeHTta Pecnybnuku KasaxctaH ot 26 utons 2011 r. «O neHuTeHumnapHom cucteme» YNC
BHOBb Obinia nepenaHa B MB[l Pecny6nukn KasaxctaH. CerogHst YVIC B KasaxcTtaHe
¢hakTUyYeckn AencTsyeT aBTOHOMHO B cucteme MuHucTepcTBa BHYTPEHHUX Aen, He
noaYUHAACE Apyrum cnyxx6am n segomcteam. BmecTe ¢ Tem, o MHEHUIO aBTopa, ne-
pesoa YWNC B rpaxkaaHcKoe BeJOMCTBO JaCT BO3MOXHOCTb MOBbLICUTb OTKPbLITOCTb AaH-
HOro MHcTUTyTa. Kpome Toro, AaHHbIV Wwar obecneymT OCTYN K pearibHOW CUTyaumm ¢
cobnogeHneM npas YernoBeka B MecTax nuiieHust ceoboapbl 4ns obuiectsa u Hag3op-
HbIX opraHoB. OfHaKo 0Te4YEeCTBEHHbIN U 3apyDeXHbIV ONbIT MOKa3bIBAET, YTO camMa Mno
cebe nepegayva TIOPEMHOW CUCTEMbI B rpaXxJaHCKue BeJOMCTBA, BblAENEHME ee KakK
060cobneHHOro opraHa He rapaHTMpPYHOT ee rMyBUHHY0 r'yMaHm3auuio n addekTuBHbIe
cuctemHble pedopMbl. Haxoaack BHYTpU rpaXaaHCKOro BeAOMCTBA, OHa hakTude-
CKM npofosmkaeT paboTaTb No paHee HapaboTaHHOW NPakTMKe, OrPaHNYMBLLMCH NULLb
KocMeTuyeckumm npeobpasoBaHuamu. B cuny aToro B criydae ecnv Lenbio nepegayu
YWNC nnn ee nogpasgeneHnin B Apyrne opraHbl ABNAETCH XenaHne cooTBeTCTBOBaTb
MEeXAYyHapOOHbIM CTaHAapTaM U CHU3UTb KPUTUKY NPaBO3aLLMTHbIX OpraHu3auunn, To
genatb 3Toro 6e3 ka4ecTBeHHOW NpopaboTKkm He criegyeT. Ha ocHoBaHMK npoBeeH-
HOro NccregoBaHnsa aBTop NPUXOAMT K BbIBOAY O TOM, YTO ANsi NpoBeaeHus pecgopm B
cucteme YNC Pecnybnukn KazaxctaH Heobxoammo: 1) BbipaboTaTb €AMHbIN KOMMEKC-
HbI HAaYYHbIN U NPaKTUYECKMIA Noaxo4 Npu pechopMmnpoBaHMM CUCTEMbI UCTIONTHEHUS
Haka3aHui; 2) NPOBECTMN KA4YeCTBEHHYI NMpopaboTKy PUCKOB, KOTOPbLIE MOTYT HECTU
B cebe pelueHus, npuHUMaemble B pamkax pedopMbl; 3) BHegpeHue 3apybexHoro un
MEeXAYHapO4HOro OnbiTa NPOBOANTL TOMLKO C y4eTOM 0COBEHHOCTEN HALMOHANbHOTO
3aKkoHoAaTeNbCTBA M CTPYKTYPbI MPaBOOXPAHUTENBHON CUCTEMbI rOCYAapCTBa.
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In August 2000 Head of state N. A. Nazarbaev
instructed the Government to transfer the penal
system from the Ministry of Internal Affairs
to the Ministry of Justice of the Republic
of Kazakhstan. This decision was a logical
continuation of the implementation of the
State program of legal reform in the Republic
of Kazakhstan, approved by the decree of
the President of the Republic of Kazakhstan
on 12.02.1994 No. 1569. In particular, the
specified program includes: “Consider other
measures to exempt the Ministry of Internal
Affairs from functions that are not related to
the protection of public order, investigation
and inquiry, and prevention of offenses”. The
main goals pursued by the transfer of the penal
system to a Civil Agency were:

1) separation of the functions of criminal
prosecution and criminal penalties execution;

2) improving the legal protection of convicts,
more complete realization of their rights and
legitimate interests;

3) implementation of international norms
and standards for the treatment of prisoners
in national legislation;

4) demilitarization of the penal system (‘the
Penal system of the Republic of Kazakhstan
2000-2008: current state and prospects of
development: analytical report’ 2008).

Taking into account the world experience,
the transfer of the penal system to a non-law
enforcement structure, including one based on
public-private partnership, seemed to be the
most promising direction of the planned reform
to humanize the domestic penal legislation.
The main idea was that a Civil Agency that is
not involved in the tasks of protecting public
order and fighting crime will be able to ensure
the planned implementation of the state policy
on reforming the penal system. In 2002,
correctional institutions were fully transferred
to the Ministry of Justice of the Republic of
Kazakhstan as the Agency responsible for the
formation of National legislation. At the same
time, units of the internal troops remained part
of the Ministry of Internal Affairs of the Republic
of Kazakhstan.

According to E. Salamatov (2018), in the
sphere of organization of the penal system,
the internal troops and the penal system are
a single organism that cannot be torn into
two parts. As a result of this fragmentation,
a number of high-profile escapes of armed
prisoners swept through the country, which
revealed a number of systemic problems and
mistakes made during the implementation of
this reform. For example, in Aktau on June 22,
2010, more than 20 convicts escaped, weapons
were delivered to the territory of a high-security
colony for 10 thousand tenge. In Balkhash on
the night of 11.07.2011, 12 prisoners of the
AK-159/21 facility armed with cold weapons
and firearms tried to escape. As a result, two
employees of the penal system were stabbed
and four were shot. One of them died. The
criminals took refuge in the industrial zone
of the colony, where they committed a self-
explosion. As it was established during the
investigation, weapons and ammunition were
hidden in the sleepers that were brought to
the territory of the colony shortly before the
incident. Employees of the colony missed the
cargo, despite the fact that no construction
work was carried out in the institution at that
time (Chaus, Yu. 2011).

The events actually showed that the Ministry
of Justice of the Republic of Kazakhstan failed
with its task, and the goal of prison reform was
not achieved. Taking into account the results
of the reform, the Head of state on 26.07.2011
by his decree “on the penitentiary system” again
returned the penal system to the Ministry of
Internal Affairs of the Republic of Kazakhstan.
“The transfer of the UIS to the Ministry of justice
is a mistake. We got ahead of ourselves: we
transferred the correctional system from the
Ministry of internal Affairs to the Ministry
of justice. Everyone tried to persuade us
all over the world. And what did we get? A
complete disgrace! Weapons, sharpeners,
drugs, and anything else are taken out of
places of detention by KAMAZ Trucks!”, said
N. A. Nazarbaev at a joint session of the
Chambers of Parliament on 01.10.2011.
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“Before going to any new developments, all
our comrades who are concerned about these
reforms should think very hard and check,” the
First President concluded (Mukanov, B. 2011).

In his speech at the Government meeting
on 25.09.2017, the Minister of Internal Affairs,
K. Kasymov pointed out the reasons for
this decision: “the operational situation in
the colonies and pre-trial detention centers
was extremely tense. Numerous cases of
group disobedience of convicts to the legal
requirements of colony employees, virtually free
trafficking of drugs, cold weapons, self-harm
and other violations of the regime — all this took
place in the vast majority of colonies. Serious
crimes became more frequent in the colonies,
attacks on supervisors were allowed, there was
a dangerous trend of merging criminality with
religious extremism, attempts were made to
recruit new supporters from among prisoners
by religious radicals” (‘Kalmukhanbet Kasymov
“defeated” the Ministry of Justice in his story
about the colonies’ 2017).

A coalition of Kazakhstan non-governmental
human rights organizations expressed their
disagreement with the decision to return the
penal system to the system of the Ministry of
Internal Affairs of the Republic of Kazakhstan,
arguing that it contradicts Kazakhstan’s
intentions to bring the system of criminal
penalties execution to generally recognized
international standards, stated in the Concept
of the state’s legal policy for the period 2010-
2020. According to the executive Director of
the center for legal policy research N. Ergaliev,
the presence of the penal system in the hands
of the police is one of the essential features
of the police state (Toguzbaev, K. 2011).
According to international standards, our
prison system is characterized as repressive
and inhumane because it is located inside the
Ministry of Internal Affairs. The same rating
is given to prisons in Belarus, Turkmenistan
and Uzbekistan because of their departmental
affiliation with the Ministry of Internal Affairs.

Turning to the experience of other countries,
the experience of Ukraine and Kyrgyzstan

should be highlighted. In Ukraine, in 2010,
when the system of penitentiary institutions
was reformed, it was removed from the
Ministry of Internal Affairs by creating the State
penitentiary service of Ukraine, and in 2017 it
was transferred to the Ministry of Justice. In
Kyrgyzstan, the reform of the penal system
was carried out in the reverse order. In 2002
the penitentiary system was transferred to the
Ministry of Justice, and in 2009 an independent
department was created on its basis — the State
penitentiary service under the government of
the Kyrgyz Republic. These countries have
implemented this reform by transferring not
only the correctional facilities themselves, but
also the relevant law enforcement units. At
the same time, there are a lot of materials
on the Internet about torture in correctional
institutions in Ukraine and Kyrgyzstan, riots
and other acts of mass disobedience on the
part of prisoners, the influence of various
criminal elements on the atmosphere of law
enforcement in institutions, the behavior of
convicts both inside and outside correctional
institutions. Thus, the strategy of reformation
by transferring from one department to another
does not always have a positive effect.

The strategy, according to N. A. Andreev
and V. B. Korobov (2013, p. 69), is a system of
management decisions aimed at implementing
the mission of law enforcement entities and
their organizations, its transformation into a
new qualitative state. In some foreign countries
(e.g. Austria, Belgium, Germany, Denmark,
France, USA) the Ministry of Justice
includes not only the prison system, but also
prosecutors, police, courts. At the same time,
being inside the Ministry of Justice, prisons are
not subordinate to the police and have an equal
status with all these departments.

Today, the penal system in Kazakhstan
actually operates autonomously in the system of
the Ministry of Internal Affairs, not subordinating
to other services and departments. In this
regard, the reform of the penal system should
be accompanied by its transfer as a separate
division of the Internal Affairs bodies to the
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Ministry of Justice or the separation of the
penal system as an independent body in a
comprehensive manner, with all services
(including medical), weapons and equipment,
while maintaining the status and benefits for
all the staff of the penal system, reforming the
entire law enforcement and judicial system,
and modernizing current legislation with an
emphasis on national legal features.

Since 2019, the issue of transferring the
penal system’s medical services to civilian
medical institutions is being discussed at the
government level. The study of international
practice on this issue has shown that there
are various models of providing medical care
to the penal system in the world. For example,
in the CIS countries, Asia and some European
countries (Ireland, Albania), the departmental
model is successfully applied, when the medical
staff of correctional institutions is located in the
state of the institution, under the control of the
penal system. In Norway, England, France,
Australia, Spain, and Scotland, third-party
organizations provide medical care to convicts.
In the United States, there is a mixed system,
when along with regular staff, commercial
medical organizations provide medical care
to prisoners on the basis of a contract with a
correctional institution. In Russia, the prison
medical service was divided into separate
medical and sanitary units under the regional
departments of the Federal penitentiary service
of Russia.

According to the regional Director of the
penal reform international (PRI) in Central
Asia, A. Shambilov: “The transfer of medical
services to the civil department of the penal
system is necessary, because prison officers
are employees of the penitentiary service, they
cannot be responsible for health management.
They cannot know certain diseases that
appear in society and exist in places of liberty
deprivation” (Nurseitova, T. & Shambilov, A.
2017). In turn, at a meeting with doctors of the
penal system in August 2019, the Minister of
Health of Kazakhstan Ye. Birtanov noted that
this issue needs to be approached thoughtfully

and carefully. According to the opinion of the
medical services staff, expressed during
the meeting with the Minister, in the case of
transfer, there are risks of personnel shortage
of specialists.

The conditions of professional activity of
medical workers in the penal system have
qualitative differences from the conditions of
work in civilian hospitals and polyclinics. In
particular, they have to perform their duties
in compliance with the regime requirements
inherent in places of liberty deprivation, often
experiencing a sense of danger and insecurity
due to the presence of a special contingent that
they serve. Often their places of residence, due
to the specificity of correctional institutions, are
located far from large localities. As the materials
studied on this issue show that penitentiary
health care in general is characterized by a
shortage of specialist doctors who are well
paid in civil health care. The existing medical
staff actually performs the work of several
related specialists. This activity is practically
not compensated by material or non-material
motivational measures. In addition, speaking
about the problem of doctors shortage and
qualified medical workers, it is worth noting that
in the civil sphere there is an acute shortage of
them. Thus, the number of general practitioners
in Kazakhstan is only 0.28 per thousand people,
while the average figure, for example, for the
Organization for economic cooperation and
development (OECD) is 0.72 (according to the
report of this organization published last year).
The share of primary health care doctors from
the total number of doctors in Kazakhstan is
7—16%, which is lower than the OECD average
of 32%. (Veber, E. 2019).

In this regard, the transfer of medical
services of the penal system to the health
authorities will carry an additional burden on
civilian doctors. If there is a personnel shortage
in the field of medicine in general, such a step
will not give the expected positive effect, but
on the contrary may worsen the situation
with medical care at all levels. As Professor
V. N. Uvarov rightly pointed out: “In the law
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enforcement system, itis character that the result
of the impact of the law enforcement function of
the state on public relations has a generalizing,
summary character and is evaluated from
the point of view of the interests of the
individual, society and the state” (Uvarov, V. N.
& Uvarova-Patenko, R. V. 2019, p. 403).

Without prior training and sufficient
personnel, penitentiary medicine will be lost
as an institution of penal correction, which
will consequently lead to even more violations
of convicts’ rights to receive medical care.
As a solution, it is proposed to work out at
the government level, first of all, the issue of
attracting medical specialists to the penitentiary
system by increasing wages and providing
various benefits. At the same time, the fact that
the medical services of the penal system are
dependent on the administration of institutions
contributes to providing false information about
the facts of torture and the level of violence in
the institution. The transition to a Civil Agency,
we believe, will make it possible to increase
the openness of this institution and will help
reduce these facts. In addition, this step will
provide access to the real situation of human
rights in places of detention for the Public and
Supervisory authorities.

At the same time, domestic and foreign
experience shows that the mere transfer of the
prison system to civil departments, its isolation
as a separate body, does not guarantee its
deep humanization and effective system
reforms. Being inside the civil department, it
actually continues to work according to the
previously established practice, limiting itself
only to cosmetic transformations. Therefore, if
the purpose of transferring the penal system or
its divisions to other bodies is to comply with
international standards and reduce criticism of
human rights organizations, then this should
not be done without a high-quality study.

As President of the Republic of Kazakhstan
K. K. Tokaev noted in his message to the
people of Kazakhstan 02.09.2019: “Reforms
will not be carried out for the sake of reform”.
This approach is certainly justified. Thus, to

implement reforms in the penal system of the
Republic of Kazakhstan, it is necessary:

1) to develop a unified comprehensive
scientific and practical approach to the reform
of the penitentiary system;

2) to conduct a qualitative study of the risks
that may be associated with decisions taken
within the framework of the reform;

3) to implement foreign and international
experience, but it should be carried out only
taking into account the specifics of national
legislation and the structure of the state’s law
enforcement system.
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